IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON

HORN LAKE WATER ASSOCI ATI ON, | NC. ,

Plaintiff,
V. NO. 2:93CV154-S-0O
CITY OF HORN LAKE, M SSI SSI PPI, et al.

Def endant s.

OPI NI ON

In this case, plaintiff, a nonprofit, private utility conpany,
seeks declaratory and injunctive relief regarding defendants'
authority to condemm or otherw se infringe upon its service area.
Presently before the court is plaintiff's notion for summary
j udgnent .

FACTS

The plaintiff is a nonprofit corporate utility conpany which
was created and exi sts under the |laws of the State of M ssissippi.
It is engaged in the business of operating a water systemin an
area of DeSoto County, M ssissippi, pursuant to a permnent
certificate and supplemental certificates of convenience and
necessity i ssued by the M ssissippi Public Service Comm ssion. The
defendants are the Gty of Horn Lake; its mayor, M ke Thomas; and
two nenbers of the Board of Alderman, Barbara MCall and Lisa

Ful | er.



The alleged controversy in this case centers on certain
actions taken by the individual defendants at an October 6, 1993,
city board neeting. At that tinme, these defendants voted in favor
of a resolution authorizing "the Law Firmof Tollison, Austin and
Twi ford, nine (9) hours at $125. 00 per hour to do sone research and
draft a legal opinion for the City of Horn Lake for the purpose of
provi ding i nformati on t o nake a deci si on concerning the acquisition
of the Water Association."” Approximtely three years previously,
Mayor Thomas stated in a deposition (presunably taken in connection
with a city annexation proceeding) that it was the intent of the
Cty of Horn Lake to take over plaintiff's operations "by whatever
| egal nmeans we can."

Less than a week after the board's actions, plaintiff filed
the i nstant decl aratory judgnent action, seeking a decl aration that
defendants' actions violate, inter alia, 7 U S. C § 1926(b). That
statute provides:

The service provi ded or made avai |l abl e t hrough any [rural

wat er systemindebted to the Departnent of Agriculture]

shall not be curtailed or limted by inclusion of the

area served by such association within the boundaries of

any muni ci pal corporation or other public body, or by the

granting of any private franchise for simlar service

W thin such area during the termof such | oan; nor shal

t he happeni ng of any such event be the basis of requiring

such association to secure any franchise, |icense, or

permt as a condition to continuing to serve the area

served by the association at the tinme of the occurrence

of such event.

Plaintiff is presently indebted to the Farners Hone Adm ni stration

in the sum of approxi mately $440, 905. 08.
DI SCUSSI ON



Plaintiff has now noved for summary di sm ssal of this cause,

relying on the cases of Gty of Mdison v. Bear Creek Water

Association, Inc., 816 F.2d 1057 (5th Cr. 1987) and Moore Bayou

Water Association, Inc. v. Town of Jonestown, 628 F. Supp. 1367

(N.D. Mss. 1986). These cases clearly and undeni ably hold that a
city may not condemm a water association's facilities |ocated
wthin its city limts during the term of the association's
i ndebt edness to the Farners Hone Adm nistration. In response,
def endants acknow edge this result, see Proposed Findings of Fact
and Conclusions of Law Tendered by the Defense, but argue that
because the city has taken no affirmative steps (other than to seek
a legal opinion regarding its options) to encroach or infringe on
plaintiff's service area, there is no justiciable controversy for
the court's consideration, and the case should therefore be
di sm ssed. The court agrees.

A fundenental prerequisite for the issuance of a declaratory
judgment is that there nust be an "actual controversy" between the
parties. 28 U S. C 8§ 2201(a); see also U S. Const. art. I1Il, §8 2
(federal court may act only in cases and controversies). I n
addressing this requirement, the United States Suprene Court has
stated: "[T]he question in each case is whether the facts all eged,
under all the circunstances, show that there is a substantial
controversy, between parties having adverse legal interests, of
sufficient imrediacy and reality to warrant the issuance of a

declaratory judgnent."” Maryland Casualty Conpany v. Pacific Coal




& Ol Conpany, 312 U. S. 270, 273 (1941). Wth this in mnd, the

Fifth Grcuit has fashioned the followng rule for determning
whet her a request for declaratory relief presents an actual
controversy: "A controversy, to be justiciable, nmust be such that
it can presently be litigated and decided and not hypotheti cal

conjectural, conditional or based upon the possibility of a factual

situation that may never develop.”" Brown & Root, Inc. v. Big Rock

Corp., 383 F.2d 662, 665 (5th Cir. 1967); see al so Rowan Conpani es,

Inc. v. Giffin, 876 F.2d 26, 27-28 (5th Cir. 1989); 10A Charles A

Wight et al., Federal Practice & Procedure 8 2757 (2d ed. 1983).

In this case, the court is of the opinion that no actual
controversy exists between the instant parties sufficient to
entertain this cause. Unlike the municipalities in Bear Creek and

Moor e Bayou, which had begun condemmati on proceedi ngs agai nst the

wat er systens, these defendants have done not hi ng nore t han express
their interest in acquiring the plaintiff water system and seek
counsel to explore the possibility of pursuing that interest.
These actions do not rise to the level of creating an actua
controversy but rather evidence the "possibility of a factual

situation that may never develop," Brown & Root, 383 F.2d at 665,

especially in light of defendants' adm ssion regarding the
| awf ul ness of a condemation action against plaintiff. For these

reasons, this cause is therefore di sm ssed.



An appropriate final judgnent shall issue.

Thi s day of Septenber, 1994.

CH EF JUDGE



